Introduction
[2015] IEHC 57; O' Hare & Another v Dundalk Racing (1999) Ltd t/a Dundalk Stadium [2015] IEHC 198 and O'Connell and Lambe v The Turf Club [2015] IESC 57). While these cases have resulted in judicial intervention in the decisions of sports governing bodies, the judges have consistently emphasised that governing bodies should exhaust the relevant internal mechanisms and instead of seeking redress in the courts, the matter should be resolved using arbitration or mediation. In January 2015, two High Court judgments were handed down in three test cases involving a 14 day hearing which addressed issues of quantum (Hyland v Dundalk Racing (1999) Ltd t/a Dundalk Stadium (No.2) [2015] IEHC 57; O' Hare & Another v Dundalk Racing (1999) Ltd t/a Dundalk Stadium [2015] IEHC 198) . Mr Justice Hogan highlighted the need for sports governing bodies to configure their internal dispute mechanisms along the lines of the Dispute Resolution Authority (DRA) of the Gaelic Athletic Association (GAA) so that even in cases involving complex issues as those presented in the three test cases could be appropriately resolved instead of seeking redress in the courts. Not only do the courts contend that these matters are best dealt with internally or through independent arbitration or mediation, they also raise the issue of public money being spent on costly litigation. All recognised sports governing bodies in Ireland receive direct funding from Sport Ireland and indirectly from the Department of Transport, Tourism and Sport (DTTAS). It raises the question whether it is appropriate that tax payers' money be used to fund such disputes. As a corollary, the reduced funds available for the sport due to the costly litigation means that the governing body diverts the much needed funds away from developing and nurturing the sport and its sports persons.
In discussing the three test cases, this article will examine the judicial review of sports governing bodies in Ireland. It will proceed to examine the recent approach of the Irish Sports Council (ISC)/Sport Ireland (Sport Ireland since October 2015) and its requirement that all governing bodies include a dispute resolution mechanism within their rules. Developments within Just Sport Ireland (JSI) will also be discussed as Sport Ireland and JSI become
The court hearing an application for leave has discretion to direct that the application be heard on notice (Rule 24 (1)). It is also possible for the court hearing the application for leave to treat that application as if it were the hearing of the application itself, thereby short-circuiting the two-stage process. This may be done with the consent of all parties on the application of one of the parties where 'there is good and sufficient reason for so doing and it is just and equitable in all the circumstances' (Rule 24 (2) ).
Judicial Review and Sports Bodies in Ireland
In most cases involving a sport's governing body, the Irish courts will only intervene in the most exceptional circumstances. For the most part, decisions made by governing bodies are immune from judicial scrutiny. However, there are situations where the courts will become involved and as a result the determination of the sport's governing body will be subject to judicial review.
At the outset it is important to distinguish judicial review of statutory bodies (such as those established in Ireland in the horse racing and greyhound industries) and the judicial scrutiny of sports bodies, which is often done on a private law (contractual) basis by way of a plenary summons. In invoking the law of contract, the sportsperson will argue that the decision reached by the governing body is tainted with procedural unfairness 'such that the implication of a contractual duty to act fairly has been breached' (Anderson, 2010b: 28) . There are a number of English decisions that also demonstrate this. In Law v National Greyhound Racing Club Ltd [1983] 3 All ER 300 the Court of Appeal held that the rules of the sporting organisation provided that those who participated were deemed to have submitted to the rules and jurisdiction of that sport. Similarly in Korda v ITF [1999] All ER (D) 337 a tennis player was held to be in a contractual relationship with the governing body in relation to its disciplinary jurisdiction. Lord Denning in Lee v The Showman's Guild of Britain [1952] 2 QB 329 submitted that the jurisdiction of 'domestic tribunals' was based in contract and such tribunals must comply with the rules of fairness. Anderson (2010b: 29) adds that the 'legal nexus is crucial, both in a procedural and substantive sense ' and using Modahl v British Athletic Federation [2001] EWCA Civ 1447; [2002] 1 WLR 1192 as an example, it is imperative to consider the nature of the contractual relationship between the sportsperson and his/her club and the relevant national and international governing body. In the absence of a contract, the claimant will be unable to claim for damages (Anderson, 2010b: 29) . If there is no contractual relationship between the parties, judicial review 'may be the only procedure available to the applicant' (Cox, Schuster and Costello (2004): 30) .
In order for judicial review of a decision of a sporting organisation to be available, it must be a public body. Otherwise, as discussed above, any dispute about a decision made by such a body would need to proceed on the basis of a private action. This can pose problems where the organisation is not deemed to be a public body as demonstrated by the case of Murphy v The Turf Club [1989] IR 171. Barr J (173-74) held that judicial review was not possible due to the consensual contractual relationship of the respondent and the application and 'in purporting to revoke the applicant's licence, the respondent was not executing a public law function'. However, in the more recent case of O 'Connell & Another v The Turf Club & Another [2014] IEHC 175, the Turf Club was found to be a public body as it had now been placed on a statutory footing (Irish Horseracing Industry Act 1994). McGovern J (para. 19) held that the Turf Club was now amenable to judicial review as its decisions could no longer be seen as arising only from a private law contract. Thus, it would seem that if an organisation has its origins in statute, it will be held to be a public body. In the Irish context, judicial review may be available to private bodies which operate in the public domain, the source of its power is non-statutory and it occupies a monopolistic position rather there being a consensual relationship with its members (Cox, Schuster and Costello (2004): 32) . In such situations, the organisation's decisions 'may be judicially reviewed even where the source of its power is non-statutory' (Cox, Schuster and Costello (2004) : 32).
1 There seems to be a lack of clarity in Irish law as the courts 'have intervened to ensure fair procedure, but there appears to have been no systematic analysis on which this has been done' (O'Connor (2013): 78-79 Association & Others [2011] IEHC 245) the Irish courts have seemed to assume an implied power to intervene on the basis of the type of decision involved without assessing fully whether the organisation and the decision qualify as ones which should be amenable to judicial review.
With the exception of sports bodies created by way of statute, most sporting organisations in Ireland are private and voluntary associations. Traditionally the approach in Ireland was that only decisions made by public bodies (which include sports bodies created by statute) were challengeable by way of judicial review (Cox, Schuster and Costello (2004): 31) . However, in the case of Beirne v Commissioner of An Garda Síochána [1993] ILRM 1 the court held at p. 2, that where the duty being carried out by a decision-making authority is of a nature which might ordinarily be seen as coming within the public domain, then judicial review is applicable. However, the inverse is that judicial review is not possible in situations when the 'decision solely and exclusively derived from an individual contract made in private law' (cited with approval in O'Connell & Another).
As noted above, judicial review may be available to private bodies which operate in the public domain, whose powers are not derived under statute and the relationship between it and its members is monopolistic. This raises the question whether private bodies should be subject to judicial scrutiny in the absence of government control (Gwynn Morgan, 2012: 619) . One response to the question in England has been '[i]f they did not exist, the government might have to invent them' (Gwynn Morgan, 2012: 619) . Beloff and Kerr (1996: 31) 'Its powers are of a nature and scope which affect the public. It matters not that it is a private body: that is an accident of history. What matters is that if it or some other private body did not perform the functions it does the government would be obliged to create a body to perform those functions'. 2 As with the position in England and Wales, a sporting body in Ireland may not be public in nature but given its importance in the lives of its members and taking a more holistic view, the impact it has on the community, it may be subject to judicial scrutiny. Thus, there is a public interest that warrants the intervention of the courts. It is worth citing at length the dissenting judgment of Denning L.J. (in relation to a Cornporters' Committee who ordered the plaintiff to recompense six other cornporters) in the case of Abbott v Sullivan [1952] 1 KB 189, at 198: 'The jurisdiction of a domestic tribunal such as the Cornporters' Committee must in the last resort be based upon contract, express or implied. Outside the regular courts of this country no set of men can sit in judgment on their fellows except so far as Parliament authorizes it or the parties agree to it. Sometimes the jurisdiction of a domestic tribunal is contained in a written set of rules to which the parties subscribe, as in the case of the Jockey Club. In other cases it is contained in no written code, but in the custom and practice of a profession, as in the case of the Inns of Court, in which case the consent is not express but is to be inferred from the very fact of joining the profession. So in the case of the cornporters, everyone who applies for admission, and is accepted by the Cornporters' Committee, must be taken to agree to the jurisdiction of the committee as by custom established. These bodies, however, which exercise a monopoly in an important sphere of human activity, with the power of depriving a man of his livelihood, must act in accordance with the elementary rules of justice. They must not condemn a man without giving him an opportunity to be heard in his own defence: and any agreement or practice to the contrary would be invalid'.
On 25 June 2015, the Supreme Court delivered its judgment in the case of O'Connell and Lambe v The Turf Club [2015] IESC 57. The Supreme Court held that the Turf Club was not purely a private body (at para. 24), it is the regulatory body in relation to flat racing in Ireland, while an applicant must obtain a licence in order to carry out the profession of a jockey, the jockey cannot be said to 'have freely and voluntarily consented to the exclusion of the supervisory jurisdiction of the Court in relation to doings of a body which can deprive them of their livelihoods' (at para. 26). While recognising that the Turf Club was subject to judicial review, the applicants were not entitled to the reliefs sought and thus the appeal was dismissed.
In dismissing the appeal, the Supreme Court upheld the High Court decision in O 'Connell & Another v The Turf Club & Another [2014] IEHC 175 and reaffirmed that the Turf Club, the regulatory body for horse racing in Ireland, was amenable to judicial review and imbued with statutory powers, however, there was a private contract between the appellants and the Turf Club which required the appellants to adhere to the rules of racing and as corollary entitled the Turf Club to enforce its rules. The Supreme Court recognised the precarious position of the Turf Club. In contrast to the law relating to solicitors or medical practitioners, once the Turf Club imposes a sanction, it applies with immediate effect (subject to appeal) and does 'not require any process of confirmation or re-hearing before the High Court' (at para. 9).
A [1982] ILRM 212), Hardiman J held that while the Tribunal was found to be a non-statutory body yet subject to judicial review, the Turf Club 'in its new statutory guise as the Racing Regulatory Board, is a fortiori' (at para. 11).
The judgment of Supreme Court provides a very detailed discussion on the English courts and the evolution of judicial review and its application to sporting bodies. Hardiman J noted that in some of the English cases where judicial review of private bodies was permitted, the courts circumvented overruling previous judicial review cases by deciding the cases on grounds of public policy and restraint of trade contracts (at para. 17). In justifying the detailed discussion of English judicial review cases, the judge remarked that there was 'not a great deal of difference' between the approach of the courts in Ireland and in England and Wales. Donaldson MR in Datafin [1987] QB 815, at 838-39 asserted that the Court should 'recognise the reality of the executive power' and not 'allow their reason to be clouded by subtlety and complexity of the ways in which it can be exercised'. Hardiman J applied this principle to the relationship between jockeys and the Turf Club. While it was contended that an application for a licence was voluntary, a jockey cannot pursue his/her profession unless a licence is obtained. Thus, in applying Donaldson MR's assertion as to the recognising the reality of the executive power, the relationship between the jockey and the Turf Club cannot be viewed as a freely entered into contract (at para. 15). Once the licence is obtained, the jockey becomes bound by the rules and regulations of the Turf Club in the same way a medical professional is bound by Medical Council (which is subject to judicial review). The Turf Club, in 'exercising statutory disciplinary power and imposing penalties', is also subject to judicial review. on the basis of the facts (see JRM Sports Ltd t/a Limerick Football Club, a case involving the tightening of licences for clubs in the domestic league in order to improve the professionalism of Irish soccer).
The fact that judicial review is only available in relation to the procedures employed in making a decision and not its merits was again reiterated in Jacob v Irish Amateur Rowing Union Ltd [2008] IEHC 196, a case involving an oarsman who was not selected as part of the team to compete in a competition to qualify for the 2008 Olympics in Beijing. The court refused to grant the relief sought, as there was no evidence of a lack of fairness in the procedures involved in making the decision not to allow him to compete in the qualifying event. The court noted that the applicant had the benefit of two internal appeals, and there was no evidence to suggest that it would be unjust to refuse the injunction. Laffoy J emphasised that team selection is not an issue for the courts:
'…it is pertinent to ask whether it is appropriate at all, in the absence of proof of mala fides, for a Court to intervene in a decision of an organisation governing a particular sport as to matters of selection and deselection for competitive events of team members based on performance and fitness'.
Laffoy J made clear that unless there was bad faith on the part of the organisation 'or some obvious egregious injustice' to the applicant, it would be difficult to justify the intervention of the court.
Given that judicial review is concerned only with procedures surrounding decisions and not the merits of those decisions, the majority of cases of judicial review in Ireland have been in relation to the procedural machinery surrounding disciplinary proceedings, for example the procedures surrounding drug testing, as demonstrated by the case of Quirke v Bord Luthchleas na hÉireann (BLÉ) [1988] IR 83. Quirke left the event without providing a sample and was subsequently banned for 18 months. The applicant complained that had he been told of the consequences of not providing the sample, he would have returned and that this information should have been provided. Thus, he was alleging that there was a breach of fair procedures in how his case was handled by the BLÉ. He was successful in his application. Barr J emphasised the 'substantial penalty' involved in the case (i.e., suspension of an international athlete from all major competitions for 18 months resulting in his being unable to compete in the Olympics), as well as the 'moral implications of its imposition' (at p. 88) which would remain even after the penalty expired. Barr J held that the applicant should have been allowed to put forward a defence before the punishment was imposed. Thus, there was a breach of fair procedures and the suspension was overturned. However, Barr J noted that this did not preclude the BLÉ from reopening the matter as long as the applicant was given the opportunity to put his side of the case in any future disciplinary procedure. 4 There are no minimum requirements for what constitutes fair procedures. It will vary from case to case and must be judged on a contextual analysis of the situation. It would seem that the level of fair procedures to which an individual is entitled will primarily depend on the severity of the consequences of such decision for him or her (Cox, Schuster and Costello 2004: 74) .
As well as adhering to fair procedures, it is also important that sports organisations apply the rules of that organisation strictly and do not take decisions that are ultra vires. The importance of a sporting organisation adhering closely to its internal rules and procedures is evident in Clancy v Irish Rugby Football Union (IRFU) [1995] 1 ILRM 193, where the Irish Rugby Football Union (IRFU) introduced eligibility rules which applied retrospectively. McCutcheon (1995: 175) notes that this decision makes clear that sports associations 'must implement their rules to the letter, especially where a player's interests are potentially affected by the implementation of the rule in question'.
Another case which demonstrated the importance of a sporting organisation following its rules and internal processes is Dundalk AFC Interim Co Ltd v FAI National League [2001] 1 IR 434 involving the potential relegation of Dundalk AFC from the premier division of the FAI National League to the first division and the allegation of fielding an ineligible player by the third place team. Ultimately, it was held that the player had been properly registered and thus no offence had been committed by the third-placed team. Thus, the problem relating to the failure to adhere to the internal procedures was rendered moot. However, the case provides an important reminder that 'a governing body and by extension a club, once it has created its rules must follow them' (Cox, Schuster and Costello 2004: 64) .
A more recent case involving a claim of ultra vires action on the part of a sports organisation is Byrne v The Irish Sports Council [2013] IEHC 438. The applicant was a member of the ISC. Allegations of breach of a Code of Conduct in relation to conflict of interest and inappropriate interference with funding decisions were made against him. After a meeting of ISC members which the applicant was not permitted to attend, a unanimous decision was taken to launch an independent investigation into the allegations and to obtain a report on the findings. The applicant alleged that the action of calling an independent investigation was ultra vires. After examining the Irish Sports Council Act 1999, Peart J concluded that the ISC did not have the power to take such action and that the launch of such an investigation and that the decision to remove a ISC member could only be taken by the Minister by virtue of section 13 (2) of Irish Sports Council Act 1999. Thus, the decision to appoint an independent investigator was quashed. The applicant also alleged a breach of fair procedures as he was not given access to material relating to the allegations against him. Since the court found in favour of the applicant on the ultra vires issue, it was unnecessary to assess the fair procedures point, but Peart J did note that the material should have been provided to him, and that he should have been given an opportunity to make representations to the ISC meeting where the decision to appoint the independent investigator was taken.
Although judicial review is typically not available in relation to the merits of the decision, it is possible to challenge a decision of a sporting body through judicial review on the basis that it was irrational. However, whilst this is analogous to a review on the merits, the threshold of proof is very high on this ground and in reality what an applicant must show in this instance is that the decision is so perverse that it suggests that fair procedures could not have been adhered to in reaching it. Thus, in the case of Matthews v The Irish Coursing Club [1993] 1 IR 346 it was held that in order to prove that a decision is so unreasonable as to warrant being overturned, 'the test of unreasonableness lies in whether the impugned decision flies in the face of common sense or is so unreasonable as to be perverse' (at p. 347) Although this is a very high bar for relief, O'Hanlon J held that this case was 'one of the infrequent cases where the intervention of the court may legitimately be invoked to challenge the validity of a decision made by an administrative tribunal' (at p. 358). Nevertheless, it is clear from the judgment that this ground is unlikely to be successfully invoked in most cases.
The aforementioned review of cases in this area demonstrates that whilst the courts in Ireland will not review a decision of a sporting body lightly, there is still space for intervention where the rules of natural justice have been breached. Thus, sporting organisations should be very careful to ensure that rules are fairly created and adhered to, particularly where significant decisions such as those relating to discipline are concerned. Likewise, although it will be a very rare case where a decision will be held to be so unreasonable as to warrant being rendered invalid in judicial review proceedings, sporting organisations should take care to ensure that any decisions reached are fully justifiable.
Judicial Review: Only in the Most Exceptional of Circumstances
The above cases highlight that judicial intervention in the decisions of sporting organisations should only occur in the most exceptional of situations and should be seen as a measure of last resort. In the same vein as the Irish approach, Lord Woolf MR in Modahl at p. 32 of the matter held that:
'generally a court will not interfere with the findings of fact by an independent tribunal, because an independent tribunal is somebody who has the experience of the matter. But it does have a right to interfere where a point of law is involved, or where there is alleged to be a breach of natural justice'. Counsel for the defendants cited the case of Modahl. The defendants referred to Mance LJ's judgment where he contended that there was no contractual agreement between Modahl and the International Association of Athletics Federations (IAAF). The Court of Appeal held that Modahl had a contractual relationship with the International Federation, the IAAF. Although there was no express contract with Modahl, the national governing body, the British Athletic Federation (BAF), was contractually obliged to appoint unbiased members of a disciplinary hearing. Laffoy J held that Modahl was of limited assistance to the present case; however, she did refer to the observations of Mance LJ as 'obiter'. It would seem that had the Modahl case been of more relevance to Conway, Laffoy J would have found there to be a contractual relationship between the IF and Conway. The claim was struck out as the proceedings against the defendants were deemed to an abuse of process. Laffoy J emphasised the need for sportspersons and bodies to exhaust the internal disciplinary mechanisms of their sport before going before the courts. The judge at paragraph 7.8 observed: '…it is usual for a court to lean in favour of disputes involving sporting bodies and members being resolved by the relevant internal mechanisms'.
Echoing the sentiments of Laffoy J, Lord Justice Scott Baker in the case of Flaherty v National Greyhound Racing Club Limited [2005] EWCA Civ 117 at paragraph 19 made a very valid point when he stated: 'It seems to me inherently unsatisfactory that a hearing before a sporting tribunal lasting between 1 and 2 hours should be followed by a High Court hearing lasting 10 days and an appeal taking up a further day and a half'. This case arose from an inquiry of the Turf Club in relation to a jockey and a racehorse trainer, both of whom were licenced by the Turf Club. Both claimants were accused of engaging in suspicious betting practices, while the jockey was deemed to have failed to ride the horse in such a manner as to allow it to run to its maximum ability in the race, contrary to the Rules of Racing (Rule 273 (ix)). The Turf Club informed the applicants that the Referrals Committee would consider the matter. On foot of this, the applicants sought judicial review on the following grounds: McGovern J at paragraph 6 remarked that 'the application brings into focus the extent to which it is permissible (or desirable) for the courts to intervene in sporting matters'. In first deciding whether or not the Turf Club was a public body, the judge proffered that the respondent was legally 'in a somewhat unusual position' (at para. 13). In referring to the contractual relationship between the respondent and the applicant, McGovern J noted that such a relationship meant that the parties were bound by the Rules of Racing and also the rules of INHS from time to time. However, no such contract existed between members of the public, the respondent and the INHS, yet members of the public could be excluded from certain racing events under the Rules of Racing under section 32 of the 1994 Act. In addition, the Racing Regulatory Body is empowered to enforce the Rules of Racing and regulate horse racing, thus the regulation of horse racing was placed on a statutory footing in 1994. This is the case even though the pre-1994 Rules, which operated on the basis of contract, continued to apply. In deeming that the applicants had locus standi to bring the application for judicial review, the judge examined the delegated legislative functions of the respondent. McGovern J, in juxtaposing the Rules of Racing and the legislative provisions, observed that the purpose of the 1994 Act (as amended) is 'to promote integrity and fair play in horseracing. Each of the impugned Rules is consistent with and serves that purpose' (at paragraph 34). In holding that the respondent's powers did not amount to an administration of justice nor did it exercise a judicial function, the judge dismissed the application for judicial review. McGovern J at paragraph 39 highlighted the fact that the applicants did not contend there was a lack of fair procedures or a breach of natural justice. In a cautionary tone, the judge reiterated the fact that the applicants had voluntarily submitted themselves to the jurisdiction of the respondent. They had agreed to be bound by the rules and regulations of the sporting organisation. McGovern J at paragraph 41, in demonstrating the court's reluctance to intervene in the decisions of sports bodies, concluded: '[I]t is difficult to see how this is something which comes within the ambit of public law'. [2014] IEHC 60 Hogan J at paragraph 39 noted that the instances where the courts intervene in sporting disputes are 'exceptional involving something akin to fraud or manifest irrationality'. He went on to hold at paragraph 40:
The most recent statement on this issue is perhaps the most vehement. In Hyland v Dundalk Racing (1999) Ltd t/a Dundalk Stadium
'If it were otherwise, the courts would have assumed a strange new jurisdiction which would test the traditional boundaries of justiciability, and, indeed, raise questions as to the appropriate judicial role in relation to such matters. Could, for example, the courts be expected to adjudicate on questions such as the handicapping of horses, competitor seedings, team selection or on-field disciplinary or refereeing decisions? Could it mean that the courts might subsequently be called upon to rule on questions such as whether a penalty ought to have been given or whether a player was properly sent off or even whether a point, goal or try (as the case may be) ought to have been awarded?'
Hyland is one of three test cases involving three bookmakers and a race course operator. (Hyland v Dundalk Racing (1999) 15 The test cases were heard over a 14-day period where there was overlap in witnesses. The dispute arose from the requirement of a capital contribution of €8,000 from each bookmaker holding a pitch at Dundalk Racecourse. The three applicants all held established seniorities to trade at particular bookmaking pitches at Dundalk Racecourse. Seniority refers to a right of priority that a bookmaker acquires at a particular race course. In 2001 the racecourse closed down and was refurbished and reopened in August 2007 as Ireland's first all-weather racecourse. 16 On reopening the race-course, the bookmakers were informed that they were mandated to pay €8,000 each in order for the racecourse to recoup some of the investment amounting to €35 million. The bookmakers refused on the grounds that the requirement of €8,000 was in breach of the then Executives' Seniority and Pitch Rules (Pitch Rules) resulting in a breach of contract as the applicants contended that the Pitch Rules constituted a contract between them and the racecourse 17 The matter was referred to the Pitch Tribunal, which according to the Pitch Rules 'shall determine its own procedures provided that same shall comply with the principles of natural justice' (Paragraph 20 (b) of Racecourse Executives' Seniority and Pitch Rules). The central issue to be decided was whether the refurbished Dundalk racecourse was a new course, and if it was considered to be a new course then the Pitch Rules would not apply. 18 The inverse being that if it was considered an existing course than the Pitch Rules would apply and thus the requirement of a financial contribution would amount to a breach of contract. The Pitch Tribunal decided that a financial contribution was required in the event of a new racecourse. However, the Pitch Tribunal did not determine whether Dundalk Racecourse was a new course or not. The decision of the Pitch Tribunal lacked clarity which resulted in uncertainty for the applicants. In essence, a theoretical question was put to the Pitch Tribunal, one that was not specific to Dundalk Racecourse. The Pitch Tribunal wrote to the relevant parties, recommending that they meet face to face to discuss the matter, which they did; however, the issue could not be resolved. Hogan J held that the Pitch Rules constituted a legally binding contract and that the Dundalk Racing had breached the contract by requiring a financial contribution. 19 Hogan J perhaps more crucially held that the reopened all-weather racecourse was the same course as it was in 2001, albeit unrecognisable, and thus the €8,000 could not be lawfully extracted from the bookmakers who held an established seniority at Dundalk Racecourse.
The second Hyland case dealt solely with the questions of mitigation of loss and quantum of damages arising from the first judgment. 20 Hogan J emphasised the need for sports governing bodies to seek redress in the form of arbitration or mediation even in cases as complex and exceptional at this. His comments are worth citing in full (at paragraphs 30 and 31):
'this case -which is, admittedly, in many ways, a very exceptional one -nonetheless illustrates the desirability, where possible, of having complex sporting disputes of this kind resolved either by mediation, or, should such fail, by expert binding adjudication involving the appropriate mix of sporting and legal expertise.
In this jurisdiction, the Disputes Resolution Authority of the Gaelic Athletic Association has led the way with an established corpus of published formal decisions on matters such as the construction of rules, player eligibility, player transfers, fair procedures and penalties for disciplinary infringements. These decisions are nearly always accompanied by extensive legal and quasi-legal reasoning, thus providing for an open and objective method of adjudication of these invariably complex problems. All parties to this present dispute might well wish to give consideration to this suggestion and it may be that the Dispute Resolution Authority might yet serve in this regard as a model which might yet guide the Pitch Tribunal for future complex cases of this kind were they ever to arise'.
The significance of the three test cases is twofold; namely the inadequacy of the internal dispute mechanism and the amenability of the Irish courts to the use of ADR in sport disputes. The internal disciplinary procedure showed itself to be inadequate. Had the Pitch Tribunal indicated whether Dundalk Racecourse was a new course or an existing one, the issue would most likely never have come before the court. Hogan J was most vociferous in his appeal for sports persons to avail of arbitration or mediation. He explicitly referred to the DRA as a template that other governing bodies could use. The Hyland and O'Hare cases demonstrate that at times internal dispute mechanisms are not always equipped to deal with more complex problems; there are times when the courts will be called upon to give an impartial judgment. The DRA is more than capable of dealing with diverse and complicated issues. This thus shows that internal dispute panels can be very successful and lessons can be learned from how it operates and its format could be used in other sports. The DRA operates in a similar manner to the Court of Arbitration of Sport (CAS). It has qualified arbitrators who are from a legal and sporting background. The decisions are detailed and will often refer to court cases from Ireland and other jurisdictions. The DRA has been in existence for 10 years and it has built up its own lex sportiva. It is to the DRA and other forms of ADR that this article now turns to.
Alternative Dispute Resolution in Irish Sport
The Dispute Resolution Authority Alternative dispute resolution in the form of arbitration or mediation can offer a speedier and less expensive solution to disputes. In Ireland, there are two domestic bodies offering alternative dispute resolution in the sporting context. The first is the DRA of the GAA, which was established in 2005 and is independent of the GAA (GAA Official Guide-Part 1 2016, Appendix 6 Disputes Resolution Code, pp.192-203, Rule 1.1). 21 Disputes can be referred to the DRA once 'all available avenues of Appeal under the Rules of the Association have been exhausted' (Rule 7.13 (d) of the GAA Official Guide-Part 1 2016). The only disputes which the DRA is precluded from hearing are those involving doping (Rule 7.13 (e). GAA has its own hearing committee, the Anti-Doping Hearings Committee). The DRA consists of a Secretary who is appointed for a term of three years and a panel of a minimum of 30 people (GAA Official GuidePart 1 2016, Appendix 6 Disputes Resolution Code, pp.192-203, Rule 1.1). This group is divided into two sub-groups. The first group (Group 1) consists of qualified solicitors, barristers or arbitrators, and the second group (Group 2) comprises of 'persons without such qualification who, by virtue of their experience in the affairs of the Association, are properly qualified to resolve disputes relating to the Rules of the Association' (Rule 1.1. Each group should have a minimum of 15 persons). In order to apply to the DRA for arbitration, the applicant must complete a written request for dispute resolution proceedings (Rule 2.1) and deposit €1,000 towards the expenses of the DRA (Rule 2.3). Disputes are heard by a tribunal of three individuals selected from the panel and will include at least one member from Group 1 and Group 2, respectively (Rule 5.1). If the parties to the dispute agree, the Tribunal may consist of just one person nominated from the DRA's panel. The Secretary would also need to sanction this as required by Rule 5.4. The decision of the tribunal must be in writing and accompanied by the reasons on which it is based (Rule 11.2). Decisions of the DRA are published on its website. Anderson (2010a: 653) comments that the DRA 'is an excellent example of the benefits of ADR for a sports organisation', denoting it as 'a trustworthy, inexpensive, quick and expertled alternative to the courts'.
The DRA hears cases including player transfers, player eligibility, on field violence and challenging suspensions. A recent case involving the transfer of an underage player within the county came before the DRA. In coming to a decision, the Tribunal looked at the UK Supreme Court decision, Kennedy v Charity Commission (2014) , a 14-year-old player requested a transfer to another club within the county as the club he was playing for was a distance away from where his family lived (they had moved) and required a 20-mile round trip for his father. Antrim CCC refused to approve the transfer on grounds that the transfer did not comply with Byelaw 15.1 (c) in that it had not been signed by the Parent Club Secretary. The player's father challenged the refusal before the Antrim Hearings Committee who dismissed the appeal on the grounds that there was no clear infringement or misapplication of the rule by Antrim CCC and that there was no breach of the right to a fair hearing pursuant to Rules 7.3 and 7.11 of the Official Guide 2014. In the aftermath of this decision, an application for arbitration to the DRA was filed. St Patrick's Lisburn justified the refusal on the grounds of 'talent drain' (para. 8) as over half a dozen transfers had been requested in recent years, while Antrim CCC contended that the restriction was in compliance of the rules and that it was under no obligation to take into account 'exceptional circumstances' (para. 12). The Tribunal referred to the inflexibility of the rules and how inflexibility of interpretation or of the rules 'have an obvious potential for injustice ' (para. 19) . Antrim CCC was deemed not to have given any consideration to the 'unique factual circumstances' of the player and his family (para. 20). The Tribunal deemed the refusal to be unreasonable and in doing so applied the test devised by the Supreme Court in Kennedy:
'The court involved in the review will take the following steps:
a. The identification of the legitimate objective (s) to be pursued by the restrictions; b. Establishing a rational connection between the restriction and the achievement of one of more of those legitimate objectives; and c. A proportionality test, namely that the restrictions must be a proportionate response, and must be no more than necessary to accomplish the legitimate purpose in question'.
The Tribunal, in finding the refusal to allow the player transfer to be unlawful, quashed the decision made by Antrim CCC. In relation to the wording of Bye Law 15 (1) (c), the Tribunal suggested an amendment be made to the wording to allow for more flexibility (see paragraph 22) . Parallels can be drawn between the approach of the DRA and judicial review. The DRA at paragraph 24 in the case of Aodhan Breathnach & Micheal O'Baoill v Comhairle Ardoideachais, DRA 10/2012 expressly stated that it is not an appellate body, 'rather the DRA is akin to a review body which considers the decisions made by the authorities at first instance and on appeal with a view to pronouncing on the correctness of those decisions'.
In general, the DRA will not interfere with a decision unless it is unreasonable or irrational 22 Keefe v An Board Pleanala [1993] IR 39). The DRA will not intervene, even in situations where the Tribunal may espouse a different opinion on the merits of the decision. In setting out its general principles in its first case of Vaughan DRA 1/2005, the Tribunal stated at paragraph 40 that where the issue relates to the interpretation of a statute or a contract, 'the Court (and consequently the DRA) will review the decision without restraint, because it is in excess of jurisdiction to make an error of law'.
In Aodhan Breathnach & Micheal O'Baoill, the applicants endeavoured to rely on the European Convention of Human Rights and contended that they had a 'vested right' in regard to the retrospective application of the rules. The Tribunal was quick to point out the distinction between public law nature of rights granted under statute and those found in the rules of a private organisation such as the GAA. The claim was dismissed and both players were ordered to pay costs.
The DRA provides detailed and well thought out decisions; it refers to Irish case law and case law from other jurisdictions. The claimants and respondents are given the opportunity to present their arguments and accompanying evidence. In effect, it offers a court like approach yet in a much more informal and cost effective setting.
Just Sport Ireland
The other avenue for alternative dispute resolution in the sporting context outside of the GAA is Just Sport Ireland (JSI) 24 Sports Resolutions UK, unlike JSI, operates the National Anti-Doping Panel (NADP) whereas the JSI is precluded from dealing with doping cases. There are currently 46 national governing bodies that have included provisions for disputes to be referred to JSI. JSI is an independent specialised dispute resolution service for Irish Sport offering both a mediation and arbitration facility. It offers two types of arbitration, similar to the Court of Arbitration of Sport's (CAS) Ordinary Arbitration Division and the Appeals Arbitration Division. For disputes at first instance the JSI has the Standard Arbitration Procedure (Rule 15) 25 and for an appeal of a decision, there is the Appeals Arbitration Procedure (Rule 14) . This is very similar to Sports Resolutions UK Appeals Arbitration Procedure under section 2 (Arbitration Rules of Sports Resolutions UK). JSI will have jurisdiction where an ADR clause has been inserted into the governing documents or policies of the relevant sporting organisation. JSI does not have responsibility for disputes involving doping (Rule 14.1 (b)) but it can hear cases involving: selection disputes; registration disputes; international governing body, branch or club disputes; disputes about sponsorship and; disputes relating to disciplinary procedures. JSI mediation is based on an agreement between the parties concerned to submit their dispute to mediation (Part 4, Rules 33-45). All proceedings with JSI are confidential with the exception of generic information relating to decisions being published on the JSI website (Rule 59). Details of the costs can be found on the website. The cost of mediation with JSI is €1,500, with both parties contributing €750. The mediator's fee amounts to €1,000 and the remaining €500 covers the administration costs. It is open to the parties upon the settlement of the dispute to decide that one party reimburse the other for its half of the costs.
Arbitration is available from JSI where the regulations of a sporting organisation permit the resolution of a dispute under the JSI rules or by the JSI or, alternatively, where a specific arbitration agreement between the parties allows for this (Rule 14.1). In a case in 2014, JSIA2014-006, JSI had no jurisdiction to hear the appeal as there was neither reference to JSI in the rules of the governing body nor was there an agreement to submit to arbitration. The parties can be represented or assisted by individuals of their choosing (Rule 58 (1). Where the parties agree, arbitrations are decided by a single arbitrator or by a panel of three (Rule 19 (1) ). 26 The decision of the panel is in writing and will state the reasons for the decision given (rule 30). Despite the confidentiality of arbitration outcomes, the JSI may publish any award issued, unless the parties expressly agree, prior to the issuance of the decision, that the award should remain confidential (Rule 59). This echoes the approach of Sports Resolutions UK under section 14 (2) (Arbitration Rules of Sports Resolutions UK). Even in such circumstances, JSI may publish non-identifying information relating to arbitrations (rule 59 (2) (i)). This is done, according to its website, 'to facilitate the establishment of a sporting jurisprudence in Ireland'. The details on the cases are very scant and often the summary of the case will only state that the case was settled or that the governing body refused to engage in mediation. In cases going back as far as 2011 some have no details with the exception of a statement that details are to follow. The lack of detail provided is there to protect the parties. However, more information could be provided without compromising the confidentiality of the parties involved. As it stands, the current practice is not conducive to creating a body of sportsrelated jurisprudence in Ireland. In contrast, Sports Resolutions UK includes details of cases in its annual reports. In its 2013-2014 Annual Report, it documents the case of an Athlete v National Ice Skating Association concerning the non-nomination of the athlete for selection for the GB non-relay speed skating team at the 2014 Sochi Winter Olympic Games. The athlete contended that the National Ice Skating Association (NISA) selectors had not complied with the published Selection Criteria in that it had not taken into account the '2013/14 season and other past performances' when it came to selecting the third and final individual place. While dismissing the claim and finding in favour of the NISA, the Sports Resolutions UK Appeal Panel acknowledged that the Performance Director had made some errors but had followed the correct selection procedures. In summing up, the Appeal Panel opined (Sports Resolutions UK Annual Report 2013 -2014 : 'This case highlights the need for NGB's to follow and apply the criteria set out in a Selection Policy when going through the selection process. Applying different criteria, or disregarding criteria set out in the policy, may well give rise to a successful appeal if challenged'. JSI could adopt a similar approach as that of the Sports Resolutions UK and provide more details on cases without breaching confidentiality. The Annual Report (pp. 20-21) also provides details on case management and gives some information in tabular form in relation to the cases that were concluded in 2013-2014 including Arbitration, the National Anti-Doping Panel, the National Safeguarding Panel and Mediation.
In relation to JSI, the cost of arbitration is determined at the end of proceedings and must be borne by the parties. It costs €2,000 for a single arbitrator and €3,000 for the panel of three. The breakdown of costs is as follows: €1,000 for a single arbitrator plus €1,000 in administrative costs. For a three-person panel the cost is €2,000 for the panel and €1,000 administrative fees. In the absence of agreement between the parties, the award may stipulate which party bears the costs or whether the costs are to be apportioned between the two parties. Unless the decision provides, the parties are responsible for their own expenses (i.e. legal fees, witness expenses etc.). An advance on the costs must be provided by the parties equally. A decision may be appealed to the CAS if the sport in question recognises the jurisdiction of the CAS; if not, the decision of the JSI arbitrator is final and cannot be appealed (Rule 31).
JSI also offers a Referral Facility which provides that a sports body can contact JSI and request it to make available personnel, including a legally qualified person, to that sports body in situations where it needs such suitably qualified person(s) to be appointed to the sports body's internal disciplinary and/or complaints committees, inquiries or investigations (Rule 46-49).
The availability of alternative forms of dispute resolution in Ireland provides a welcome alternative to the expensive, often divisive, option of judicial review proceedings. Given the benefits of resolution of disputes through the DRA or JSI and in light of the Irish courts' general reluctance to become involved in sporting disputes, it is likely that these processes will become increasingly popular going forward. At present, all governing bodies seeking recognition from Sport Ireland must have 'an Internal Appeal process consistent with established principles of due process and natural justice and containing a provision that allows disputes to be referred to the alternate dispute resolution services of Just Sport Ireland' (Sport Ireland Application Form).
Recent Developments
The inclusion of an ADR clause is important from the point of view of government funding. On a number of occasions politicians have requested a breakdown of the costs spent by governing bodies on legal fees arising from litigation (JOTCT, 2014) . No such information has been provided. As sport is funded directly by the State and indirectly by Sport Ireland, money used to pay for legal bills arising from litigation comes from taxes paid by the public. While recent calls for more transparency in governing bodies and their legal bills have not been forthcoming, a decision from 1988 provides an illuminating example. In the case Quirke v Bord Luthchleas na hÉireann (BLÉ) (1988) IR 83; (1989) ILRM 129, a doping case in which the applicant sought judicial review, the legal costs of the case amounted to £15,000, which is just over €19,000. This represented 20% of the overall funding of the BLÉ in 1988. The BLÉ was awarded £73,000 in grant aid in 1988 (Dáil Eireann Debate, 1988) . Governing bodies in more recent times have been less forthcoming when it comes to revealing the costs of litigation.
Conclusion
In short, the Irish courts are reluctant to intervene in the decisions of sports governing bodies and will only do so in the most exceptional circumstances. Thus sporting organisations in Ireland can be confident that their decision-making will not be subject to judicial intervention. However, the Irish courts will intervene in the decisions of sports governing bodies where there is an allegation of a breach of natural justice or on a point of law. In the last decade, the Irish courts have highlighted the need for governing bodies to exhaust the internal disciplinary mechanisms within their sports and if that fails to avail of mediation or arbitration.
Just Sport Ireland and the Disputes Resolution Authority offer a more informal and cost effective method of resolving disputes between sports persons and governing bodies. The arbitrators and mediators are individuals who have an interest in sport and come from a legal background. The Irish Sports Council/Sport Ireland has been instrumental in the development of the JSI as it now mandates that all new governing bodies who are seeking recognition must include a referral clause to JSI. Sport Ireland is in the process of working with another 20 sports organisations which would bring the number of sports governing bodies that have referral clauses to JSI up to 66.
The Sport Ireland Act 2015, while enhancing the provisions on doping in comparison to the provisions of the Irish Sports Council Act 1999, makes no reference to arbitration or mediation. This may be attributed to the fact that the ISC/Sport Ireland has been very successful in promoting JSI. By placing such measures on statutory footing it would have made the procedures more formal, a feature that is the antithesis of ADR. For the time being, ADR in Irish sport is becoming more acceptable and this will hopefully result in only the most exceptional cases seeking judicial review.
